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PROCEEDTINGS

CHATIRMAN CAUSER: This is a meeting of the House

Game & Fisheries Committee and House Environmental Resources &
Energy Committee. And I'd like to ask you to join with me in
the Pledge of Allegiance.

PLEDGE OF ALLEGIANCE RECITED

CHATIRMAN CAUSER: We're meeting today as a joint ---

joint committee meeting --- joint public hearing on House Bill
1576. And I want to thank Chairman Miller for joining with us
to make this a joint hearing. And I think that the first thing
we should do is introduce ourselves.

ROLL CALL TAKEN

CHAIRMAN CAUSER: Welcome, everyone. I want to,

first and foremost, thank Representative Pyle for hosting us
this morning and thank the Indiana University of Pennsylvania,
Northpointe, for also hosting us here at their --- their fine
facility. We're looking forward to the information that is
presented this morning on House Bill 1576. And our first
testifier is Melody Schell, with the Pennsylvania Federation of
Sportsmen's Clubs. Welcome, Melody, and you can proceed.

MS. SCHELL: Good morning. Good morning, Chairman

Causer, Chairman Miller, and members of the Committee. My name
is Melody Schell. I'm here today on behalf of the Pennsylvania
Federation of Sportsmen's Clubs. PFSC's membership is

comprised of individuals, clubs and statewide organizations
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representing more than 70,000 sportsmen and women. Thank you
for the opportunity to provide testimony regarding House Bill
1576.

While few issues elicit a unanimous response from
sportsmen, the mention of removing the Game Commission's or the
Fish & Boat Commission's limited independence and submitting
them to the IRRC process has always resulted in a resounding
no. So even though our next board meeting isn't until
September 20th, based on past experience related to attempts
related to placing the commissions under the IRRC process and
the feedback we are receiving from our membership and the board
members since introduction of this bill, we can say with utmost
confidence that this particular bill will also be opposed by an
overwhelming majority of our membership base.

The current limited independent structure of our
wildlife and fisheries resource agencies was set up by the
legislature over a hundred years ago for a reason, to allow the
agencies the ability to effectively manage our wildlife and
fisheries resources using scientific data combined with input
from the views of sportsmen, industry and others, for the best
long-term good of our resources. Being separate from IRRC and
legislative control, not oversight, is a source of pride to
sportsmen and conservationists because it means our wildlife
and fisheries management is recognized with the importance it

deserves and it is understood it needs to be treated
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differently.

Following the 1973 enactment of the federal
Endangered Species Act, your predecessors empowered the
agencies to promulgate rules and regulations governing the
taking, catching, killing, and possession of endangered
species. They understood that protecting species at the state
level is the most proactive way to prevent their extinction.
Some comments have been made trying to allude it was an
oversight that the commissions were kept separate from the IRRC
process. However, because of their great foresight, your
predecessors set the process up this way specifically to
protect not just T&E species but our sporting heritage and our
rich wildlife and fisheries resources from the threats of
control by anti-hunters, ill-advised politicians, overzealous
industry and others based solely on political whims, personal
agendas or emotional public opinion polls.

Just as our founding fathers had the foresight to
include our right to keep and bear arms in the Constitution to
prevent overbearing restrictions on gun ownership, your
predecessors had the foresight to give the agencies this
limited independence on wildlife management decisions to
prevent exactly what some are currently now trying to do,
politicize it.

The Game and Fish and Boat Commission's regulatory

process 1s already open and transparent. Whether or not the
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process 1s put through an additional layer of bureaucracy by
adding the purview of IRRC, the legislative still retains final
oversight over both agencies and every move they make. We see
examples of this oversight all the time when members introduce
legislation trying to mandate a specific wildlife management
regulatory action based on comments and complaints by their
constituents or their personal views when they don't agree with
a specific regulation or proposal.

To be eligible for federal Pittman-Robertson and
Dingell-Johnson Grants, states have to have fish and wildlife
agencies that have sole discretion over how revenue for fishing
and hunting licenses are used. The agencies also have to have
the authority to ensure the conservation of fish and wildlife.
Section 6 of the Endangered Species Act provides for
cooperation with states and allows states to assume a degree of
authority and control over endangered species matters. The
state signed a cooperative agreement with the U.S. Fish &
Wildlife Service confirming this authority.

In order for states to be given this power and the
federal funding that comes with it, they must demonstrate they
have the institutional capacity and legal authority to
identify, list, and manage endangered species. If this
infrastructure i1s dismantled, control can revert to the federal
government. Changing the current procedures by adding IRRC to

the process will be viewed by the U.S. Fish & Wildlife Service
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as dismantling the current infracture, and will thus wvoid the
cooperative agreement and open Pennsylvania up to more federal
control and oversight regarding T&E species and cause the
potential loss in funding. The threat of lost funding alone is
cause for serious concern and opposition to the bill, but there
are other reasons as well.

Some have mistakenly claimed that no other state has
separate, independent fish and wildlife agencies, so why should
Pennsylvania? The misconception here is thinking that, just
because Pennsylvania has two separate agencies and the other
states happen to have their fish and game agencies combined,
sometimes within their sister resource agency like our DCNR,
that this automatically makes them less independent when it
comes to setting regulations for wildlife, agquatics and/or T&E
species. Even though they are not separate agencies, most
still have their own commissioner-type systems that review and
approve regulations. Legislative oversight is no different
then Pennsylvania's. A prime example is New York. Their
system for T&E species is similar to Pennsylvania's, no
legislative oversight --- or control.

We often hear anecdotal reports of how the agencies
are impediments to business or economic growth; however,
critics are hard pressed to come up with specific examples.

And when they do provide examples, the problems are almost

always the result of a federal regulatory issue or DEP
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permitting process. The same is true for the reasons being
given for why this legislation is needed. When looking into
the details of the examples given, one finds most of those
problems were related to federal issues as well.
Representative Pyle continually refers to a problem with the
school and the extra costs because of protected bats. But a
letter to the school from the U.S. Fish & Wildlife Service
shows that this was a federal issue and not a state issue, so
nothing in this so-called corrective legislation would change
that particular situation. Just because it may be agency staff
providing the boots on the ground for the reviews, studies, et
cetera, the guidelines are and will remain federally mandated.

Other recurring complaints being expressed and
comments in support of the legislation are about the permitting
process. The permitting process is controlled by DEP. Putting
the commissions under IRRC will not change the DEP permitting
process or change federally-mandated regulations and compliance
mandates.

Some have asked, what's wrong with having one more
set of eyes review it? The short answer is, it depends on
whose eyes you're referring to and how much extra red tape and
time it will add to the process. Because we all know the issue
is never the issue. And this issue has nothing to do with
having IRRC review the commissions' T&E species listings.

The bill also calls for an updated, centralized
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database. The commissions argue that the database would
jeopardize wildlife because it would pinpoint their locations
to poachers for the black market. The industry claims it does
not cause a problem in other states. If this is true, we are
willing to work to help to implement a similar plan that is
acceptable to all parties. Mr. Arway has stated that the
agencies were already working on a more efficient review
process, but they are severely hindered by a lack of funds. So
without a way to pay for these upgrades, this legislation is
just one more unfunded mandate.

We understand there has been some discussion
regarding clarification on the intent of other sections of the
bill related to acceptable data re-designation,
Pennsylvania-specific species, et cetera, and we look forward
to the continued dialogue relative to corrective language, but
we are still seriously concerned about any additional financial
burdens placed on the agencies without some mechanism to cover
these added costs.

In summary, the PFSC opposes putting the commissions
under the IRRC process for any aspect of their regulatory
authority. The commissions were purposely set up to be
separate from IRRC to keep the politics out of wildlife and
aquatic resource management, not just for game species but for
all species. Requiring the IRRC process for T&E species is

nothing more than the start of the chipping away at the already
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limited independence of the commissions and is not supported by
the sporting and conservation community.

Passing this bill would diminish scientific expert
recommendations and place them with bureaucratic and political
control, thus further politicizing and limiting the ability of
our agencies to effectively and efficiently manage and protect
our wildlife and agquatic resources, T&E species and wild trout
stream designations. It would be a step in the wrong
direction. Any changes to the current statute should not
undercut the purpose of the law, which is to protect and
restore the species so the protections can eventually be
removed, not to turn an area into a wildlife museum where the
last few numbers can live out their final days. This
legislation appears to be nothing more than an attempt to
undercut the authority of the two commissions, perhaps only
because the very independence of those commissions may be what
bothers politicians the most.

PFSC's opposition to this legislation is not an
attack on industry or an attempt to stifle jobs. The majority
of our membership is comprised of blue-collar workers,
struggling to make ends meet, but we still care about our
resources and we want to find a balance that protects our
environment, our resources, our jobs and development. We
recognize the need for responsible development and resource

extraction and the economic benefits they provide. We also
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recognize that development and resource extraction will leave a
footprint on our environment. In light of these facts, we must
continue to work together to minimize the impact to Penn's
Woods, whether it's from extracting valuable resources,
development, designating wild trout streams or hunting and
fishing. We cherish the land and our resources, and we support
and promote best management practices to ensure the continued
protection of our land and our natural resources. Sportsmen
and women are stewards of our resources and our environment.
And as your constituents, we ask that you do your duty to
protect the interests of sportsmen, our resources and the
environment and oppose this legislation as written.

In closing, I leave you with this quote from Teddy
Roosevelt. Conservation means development as much as it does
protection. I recognize the right and duty of this generation
to develop and use the natural resources of our land, but I do
not recognize the right to waste them, or to rob, by wasteful
use, the generations that come after us.

Again, thank you for allowing PFSC the time to
present their position on this legislation. PFSC looks forward
to continued dialogue with the committees, industry and all
parties involved to find common ground on ways to improve the
current system without destroying it entirely. Thank you.

CHAIRMAN CAUSER: Melody, thank you for your

testimony. One of the issues that's been brought up at the
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first hearing and then also at this hearing is the issue of
potential loss of federal funds. And I know that you brought
that up in your testimony. In doing a little more work on
that, we asked our House legal counsel to look at the issue in
depth. And in the packets there's a letter from our legal
counsel, who gives us an opinion that this legislation does not
jeopardize federal funds. And I wanted to point to the last
paragraph. It's quite lengthy, but it says, for the foregoing
reasons, it is the opinion of this office that House Bill 1576
does not jeopardize federal funding. Subjecting an agency to
independent regulatory review process cannot, by itself,
interfere with the agency's authority to promulgate
regulations, rather the process is a means by which regulations
are promulgated. Similarly, legislation to require an agency
to engage in conduct is not the catalyst for a loss of control.
It is the conduct itself that must be examined. So I think
there's a difference of opinion and certainly would direct
people to take a look at the opinion that's in the packet and
—-—— because it certainly, you know, takes a different approach
from what your testimony does. But I appreciate your
testimony. Are there other questions by the members?

REPRESENTATIVE PYLE: I'll save my questions until

the Board, at the end, sir, as I imagine what we will hear will
be very similar.

CHAIRMAN CAUSER: No further questions? Thank you
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for your testimony.

MS. SCHELL: If I may, I'd just like to, for the

record, acknowledge that we have letters from several other
sportsmen's groups opposing the legislation as well, the
National Wild Turkey Federation, Quality Deer Management
Association of Pennsylvania, Pennsylvania Council of Trout
Unlimited, and the Lancaster Red Rose Chapter of the Izaak
Walton League.

CHATIRMAN CAUSER: We'd be glad to put those with the

record, also. We've been receiving testimony from multiple
organizations. And certainly we could not have all the
organizations testify in person, but any organization that
wants to submit comments, we're including that for the record.
So many of them are in the packets that you received, but if

you have additional ones, please get us those copies and we'll

MS. SCHELL: Will do.

CHAIRMAN CAUSER: --- put them with the record.

Thank you.

MS. SCHELL: Thank you.

CHAIRMAN CAUSER: Our next testifier is Mr. Darrel

Lewis, with the Allegheny Mineral Corporation and representing
the PA Aggregates and Concrete Association. Welcome, sir, and
you may proceed.

MR. LEWIS: Thank you. Good morning, everyone. I
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thank the Chairmen of the --- and the members of the Game &
Fisheries Committee and the Environmental Resources & Energy
Committee for this opportunity to testify on behalf of the
Pennsylvania Aggregate and Concrete Association.

My name 1s Darrel K. Lewis. I'm employed by
Allegheny Mineral Corporation, based in Kittanning. Right
here. Today, I'm testifying on behalf of the aggregates
industry, comprised of crushed stone, sand and gravel and slag
producers. Pennsylvania has a long mining history, and our
state is one of the largest aggregate producers by volume in
the United States. Our association represents both smaller
producers, that's companies with one quarry or sand and gravel
operation, to companies serving multiple markets in and around
the Commonwealth. And above all, I'm proud to say that a great
share of our membership is family-owned business, with strong
roots over many generations in Pennsylvania. And for my
company, that includes a family ownership of 72 years.

In my capacity as chief engineer at Allegheny
Mineral Corporation, I'm responsible for the coordination of
all environmental permits required for mining activities. 1In
that role, I have the pleasure of working closely with all
state organizations, agencies and commissions, that regulate
our industry, including the Pennsylvania Department of
Environmental Protection, the Department of Conservation and

Natural Resources, the Pennsylvania Fish & Boat Commission and
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the Pennsylvania Game Commission. Based on my experience over
the last 30-plus years, I, along with the Pennsylvania
Aggregate and Concrete Association, support House Bill 1576,
the Endangered Species Coordination Act.

Our industry works closely with all regulators to
minimize the impact of our activities on the environment. We
take a long-term view on our interaction with the environment,
as companies make a generational investment every time we
develop a quarry or sand and gravel operation. We understand
the importance of balancing the benefits of a business,
employment and tax base in our local communities, with the
principles of sound environmental practices as we live and
appreciate the quality of life in our communities.

I believe that our industry truly wants to meet the
expectations and regulatory requirements of the agencies
overseeing the Pennsylvania Natural Diversity Index process.
At the same time, we hope the regulatory review agencies also
understand the impact of their policies and regulations on
companies that want to invest in Pennsylvania. Today we need
to find the balance between environmental protection and
economic development.

Economic development and our ability to be
responsible to our customers, including state agencies like the
Pennsylvania Department of Transportation, depend on receiving

timely approvals and responses from the regulatory review
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agencies. The existing Environmental Review Screening Tool
administered by the Pennsylvania Natural Heritage Program is
useful in identifying whether a potential or actual impact for
the planned activity exists under the jurisdiction of any of
the review agencies within the project area. However, it does
not have the ability to offer what the exact species of concern
is in cases or their specific locations. 1In addition, it does
not have the program capability to coordinate among the wvarious
agencies or offer mitigation options. Under these
circumstances, sometimes it feels like the blind are leading
the blind. Industry is told to perform surveys because the
agencies are unsure but wish to play it safe. The financial
investment for those surveys is considerable, and it appears
that it serves no other purpose than to test the resolve of the
company to bring good-paying jobs and benefits to the
communities seeking a steady employer.

The proposed legislation, the Endangered Species
Coordination Act, sets out a consistent framework for review
that would complement the goals and objectives of the
regulators and the regulated. For the resource agencies, it
upholds their regulatory authority. The bill continues to
highlight the importance of identifying and protecting the
state's endangered and threatened species and habitats. It
allows the oversight agencies the opportunity to eliminate

duplicative reviews, saves costs and offers a unified platform
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to make communication and interaction more seamless.

For our industry, we welcome the uniform framework
for each review by utilizing a single centralized database and
a single point of contact to coordinate the searches and
responses. Even more importantly, it offers the additional
requirement to assist us in the preparation of avoidance and
mitigation measures during the planning process. Furthermore,
the introduction of the Independent Regulatory Review
Commission and the promulgation of regulation strengthens the
citizens' engagement with this process and offers an oversight
procedure mandated by law for all other state agencies.

In summary, by enacting this legislation, the
longstanding requirements of the Endangered Species Act would
be met. The agencies and the industry would realize benefits
from a streamlined review process and, above all, mitigation
implementation. The Commonwealth would benefit by pooling
knowledge and information of all agencies into a single
repository for the exclusive protection of endangered and
threatened species in Pennsylvania and their habitats.

Lastly, our members would have the ability to
identify challenges in the planning process and be able to make
the necessary investments at the onset of development, and thus
achieve better predictability for our investment in
communities. Thank you for this opportunity.

CHAIRMAN CAUSER: Thank you, sir, for your

SARGENT'S COURT REPORTING SERVICE, INC.
(814) 536-8908




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

19

testimony. We've been joined by two additional members,
Representative Galloway and Representative Christiana. So
thank you very much for joining us today.
Our stenographer is here with us now.
OFF RECORD DISCUSSION

CHATIRMAN CAUSER: Are there any gquestions by the

members? Representative Pyle?

REPRESENTATIVE PYLE: Mr. Lewis, thanks for being

here today. You operate Allegheny Mineral, out in west
Franklin Township, not too far from here. You brought up
something that I think we need to flesh out a little bit more.
In the current process --- if you all wanted to expand the
quarry, you found more gravel somewhere contiguous to what you
have, what is the step by step? First you would what, go out
and obtain the land or would you apply to Fish --- or Game
Commission first or ---? How does that work?

MR. LEWIS: Well, that process is a function of our
experience in the industry, but it can vary. But generally,
what we have to do now is immediately run a check through the
--- through the system to see if there's --- if there's some
kind of a hit that shows up on the track before you do
anything. Because you make investments, large investments, in
properties, and even though they may appear to be perfectly
adequate, the same as you're doing --- you know, you just ---

you don't know what's over there. So you have to run a search
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on those properties and try to figure out if there's --- if
there's something there that's going to be a major roadblock in
the process. And even ones that don't appear to be sometimes
are. And you get hits, you get tentative hits. You don't get
always a complete rendering from any of the agencies on what
you're exactly up against. So that commences the process of
searching through and corresponding with agencies to flesh out
exactly what's there. And then doing studies to prove or
disprove that is also necessary. These things can take upwards
of a year. If you miss a deadline, you could be out for a
year. If you find something that only blooms in August and
it's now, you know, you're going to wait.

REPRESENTATIVE PYLE: You're going to have to wait

until next August to see if it blooms.

MR. LEWIS: Right, do that. The same way with some
of the reptiles and animal species. You have time frames for
studies that are --- you know, you have to wait. So they don't
-—— they're not always conducive. Wintertime is a bad time to
start something, so --- unless you're --- you've got a ---.

And you know, believe me, we --- the company's been in business
70 years. We do long-range planning and --- but it still
becomes very, very difficult even to keep ahead at --- on all
the operations.

REPRESENTATIVE PYLE: Well, I guess the question I'm

asking, maybe I didn't phrase it well enough, let's use an
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example like your quarry out there. You find a seam of a
mineral that you want to go after, okay. Would you first have
to buy that and then subject your studies for endangered
species to the Game Commission, or is it the other way around,
or —---=7

MR. LEWIS: It has become --- it's now the --- the
first step is to do the investigation with the commissions,
because otherwise you --- you're going to waste your time and
money. We have purchased property speculatively, then to find
out that you're up against some sort of endangered species.
And again, you don't always find that on the first go-around.
You can get different levels of hits. You know, it's a
constant process. This takes several years. So the --- it's
come to the —--- it's not just a business decision now to --- I
want to buy Mr. Smith's property, because we know it tests out
well. We have to go through this --- the review process with
the PNDI system.

REPRESENTATIVE PYLE: Thank you, Mr. Chairman. And

thank you, Mr. Lewis.

CHAIRMAN CAUSER: Thank you, Representative Pyle.

Representative McCarter?

REPRESENTATIVE MCCARTER: Yes. Thank you very much

for your testimony. I'd like to follow up on that last point,
if I could, for a second. Under this bill, what --- how do you

see this bill changing that process that would help you
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organize --- your businesses?

MR. LEWIS: It gives us the surety that the species
are going to go through the proper process. We found that
we're getting hits and roadblocks on things that aren't listed,
but the DEP, Department of Environmental Protection, the
permit-issuing agency, normally and almost --- well, 99 point
something percent, defers to the resource agencies for
decisions on how things are to be addressed. So we have not

just endangered plant or animal, we have five other categories

of things that become --- that carry the same weight. And we
need for those --- those and all future candidates to go
through the process of --- through the IRRC process, which is

--— this act would require.

REPRESENTATIVE MCCARTER: So you're suggesting then

that the current listings that are on there are not the only
problem. These are other species that you're now concerned
about that are blocking somehow in terms of the time frame
that's your ability to be able to not only purchase land but go
ahead and do the extraction from those particular items?

MR. LEWIS: Yes.

REPRESENTATIVE MCCARTER: And consequently, then

this bill, because it has a de-regula --- or de-listing
procedure, if those species were knocked off, there would still
be other species that are in the pipeline, from what you're

suggesting, that could still cause that problem?
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MR. LEWIS: There may be --- there's species in the
pipeline all the time, but they're --- they're not actually out
in the open.

REPRESENTATIVE MCCARTER: But you referenced five

other categories that are causing you difficulty. That's what
I'm trying to get to, I guess.

MR. LEWIS: Yes, categories like where or species of
concern or unknown, those are just impossible to deal with.

REPRESENTATIVE MCCARTER: But this bill doesn't

address that.

MR. LEWIS: This bill would eliminate those from
being able to be considered as an item to be addressed in the
permitting process.

REPRESENTATIVE MCCARTER: So you're --- oh, you're

suggesting then that --- but again, that would be up to a
two-year process to be able to get that to take place. So
you're looking down the road many years, if I understand your
testimony then, to try to get to the point that there would be
no species listed. 1Is that what you're saying?

MR. LEWIS: ©Not necessarily no species listed, but
they would be listed in a more understandable process. But we
have species now. We all know we have certain species that we
have to address. We don't always know where. That's the
guesswork or the luck of the draw, as to where these are going

to be identified. But we do know they're on the list. If you
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have species that aren't really on an official list but they're
on someone's radar, they're on their wish list, then those are
the ones that show up, and that causes additional headache and
difficulty.

REPRESENTATIVE MCCARTER: Thank you very much.

CHATIRMAN CAUSER: Any additional questions? Thank

you, sir, for your testimony. Our next testifier is Mr. George
Jugovic, General Counsel with Penn Future.

MR. JUGOVIC: Obviously not a Croatian

representative.

CHAIRMAN CAUSER: Welcome. And you may proceed when

you're ready.

MR. JUGOVIC: 1It's Jugovic (different

pronunciation). And I thank you for having me here. If I can
make my technology work, I'll be prepared to testify. Thank
you, Chairman Causer, Chairman Miller and members of the
Committee for the opportunity to testify on HB 1576.

I've represented Penn Future for the past 15 years.
We've advocated for a healthy environment and clean energy. We
try to position ourselves relatively in the middle in terms of
environmental organizations because we promote both a strong
economy and a strong environment.

We're also the National Wildlife Federation state's
affiliate for Pennsylvania. And as such, we represent

thousands of supporters, sportsmen and women, anglers and
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hunters, that are dedicated to protecting our ecosystems for
the most critical of the native plants and wildlife that are at
risk in Pennsylvania. We oppose the passage of HB 1576 in its
current form because we think it will grievously harm the
Commonwealth's ability to conserve habitat to support native
plants and wildlife.

I have focused my testimony on a comparison between
this bill and the federal Endangered Species Act to illustrate
both the very real possibility that federal funds could be lost
if this bill, in its current form, is passed, but also to
illustrate some of the background and thinking that went into
the Endangered Species Act and why the provisions exist the way
they do in that law.

I do understand and think it's important for the
Representatives here to know that we understand that it's ---
these are difficult decisions, listing decisions, that they
compromise and that it would be tempting to take the
independence of the Fish & Game Commissions away and interject
politics into these decisions.

They're difficult decisions for many reasons.
Protecting rare endangered species imposes costs on business.
We understand that. These are businesses that provide
employment in your districts. These are businesses that pay
taxes and support your campaigns, both Democrat and Republican.

Streams, plants and animals do not vote. And the substantial
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economic benefit that they have provided in past generations
and will provide in future generations, if our environment is
protected, is difficult --- more difficult to measure than the
balance sheet of a coal mine or a gas company, but it is
exactly that reason why this legislation is a bad idea.

When enacting the Endangered Species Act in 1973,
Congress extensively debated the role that economics and
politics should play in listing decisions. And that's why in
Section Four of the Endangered Species Act it required the
responsible agencies to make their decisions based solely on
the best scientific and commercial data available, without
regard to economics and politics.

I would note that Congress did strike a balance and
allow consideration of economics to be considered in the
definition of critical habitat. When the agency goes and makes
that secondary decision after a species is listed to define the
boundaries of critical habitat, economics are allowed under
federal law to be considered, but not in the initial listing
decision. We believe House Bill 1576 unwisely interjects
considerations other than science into that initial decision,
and that's one of the primary reasons we're opposed to this
legislation.

The Endangered Species Act is designed to conserve,
not preserve species. There's an important difference --- it's

an important issue --- point to understand. The Endangered
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Species Act is not about protecting individual species of
wildlife, whether it be bats or snails or squirrels or plants.

The Endangered Species Act is not the Endangered Protection

Act, which it was named at one point in time. It's the
Endangered Species Act because it defines --- it seeks to
protect habitat. It recognizes that --- and this is still true

today, habitat destruction is the single most significant cause
of species extinction in the world, including the United
States. So what the Endangered Species Act is all about is
about protecting habitat. And it's not about protecting that
one species that's left. Because what's important about
species, if you understand, and I'm sure many of you do, having
served so long on these committees, it's --- what's important
about our ecosystem, about protecting species, it's the
interdependence of all the species together that is critical
for us to have a healthy ecosystem. It's not about protecting
that one last bat. It's not about protecting that one last
salamander. It's about protecting its relationship to other
species so that --- you have bats that eat thousands of
mosquitos. Last week --- and I'm going to get to this later in
my testimony, but I'm going to digress now, if you may. Last
week, a woman in Pennsylvania died of West Nile Virus. There's
still seven persons in critical condition. We spend millions
of dollars trying to control mosquitos because they pass along

to humans the West Nile Virus and other diseases. The brown
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bat eats a thousand mosquitos a night. A brown bat female
carrying pups can eat up to a thousand mosquitos an hour. So
when we talk about protecting one little furry creature, it's
not about preserving it. It's about preserving its
relationship and interrelationship to other critters like
mosquitos, their --- what balance they provide and what
protection they ultimately provide us.

So getting back to conservation versus preservation.
The point here is that the way --- though it's somewhat
unclear, the phraseology right now in the current legislation,
but the --- but it seems to define critical habitat to mean
either only that area currently occupied by the species or only
critical habitat already designated under the federal
Endangered Species Act. If it's the prior, only that area
currently occupied by the species, it entirely undercuts the
premise of the federal Endangered Species Act, which is to
define a critical habitat large enough to allow those species
to recover and get off the list. That's the point. Because
it's the habitat that's affected that's preventing the species
from surviving.

HB 1576 also violates the Public Trust Doctrine in
the Pennsylvania Constitution. 1576 would prevent the
commissions from listing the species as threatened or
endangered unless its population was limited throughout its

entire range. By obligating the commissions to consider the
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species' entire range rather than the portion in Pennsylvania,
it prevents the commissions from conserving wildlife
populations at risk in Pennsylvania but not elsewhere. So
species could be lost in Pennsylvania. As long as they survive
in Ohio, West Virginia and New York in adequate populations,
they would not be able to be listed by the commissions under
this bill as threatened or endangered in Pennsylvania. And the
reason that violates the Public Trust Doctrine is --- in the
Pennsylvania Constitution is to understand --- it's important
to understand that you do not own the wildlife and native
plants in Pennsylvania, nor do I, nor do the commissions, nor
does the executive branch of the Governor. Under our
Constitution, our natural resources are held in trust by you,
in trust by the commissions, and in trust by the executive
branch for the population, both current generations and future
generations. That's what Article I, Section 27 means. That's
what the Public Trust Doctrine encompasses. And so, if you
prevent the commissions from managing and conserving our
species and our --- in Pennsylvania, unless they also exist in
Ohio, West Virginia, New York, we're giving up that authority.
We're preventing the commissions from doing their job under the
Constitution, from protecting our species in Pennsylvania.

HB 1576 does not impose an affirmative obligation on
persons to protect species the way the Endangered Species Act

is. And I'm just going to summarize this section of my written
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testimony. The point here is that the Endangered Species Act

imposes an extraordinary obligation on individuals to --- and
corporations to be responsible for their own --- for their own
conduct. It does --- and HB 1576 does just the opposite. It

says you can close your eyes to your own conduct, whether
you're an individual or a corporation unless the government
permitting agency tells you affirmatively that they have data
that shows that there is species there that you need to worry
about. That is a huge shift in terms of burden. Not one of
you I believe on this committee would raise their children to
say, you know what, I don't have to be responsible for my own
conduct unless the government tells me that what I'm doing is
wrong. Who would want to give that responsibility to the
government; right? So why would we want to do that in this
circumstance when we're talking about endangered species?
Persons and individuals and companies have an obligation to be
responsible and look out for the consequences of their conduct
in this particular circumstance, where we're talking about
threatened and endangered species.

Finally, I just want to make the point that this is
actually about economics. 1It's about people. But maybe not in
the way that we often think about it. You know, it's not about
saving the pretty plant. It's not about saving the fuzzy
critter. 1In 1973, Congress --- U.S. Congress, after extensive

hearings, found that protecting threatened and endangered
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species i1s vital for not just aesthetic and ecologic reasons
but also educational reasons, historic regions --- reasons,
recreation reasons, economic and scientific reasons, all of the
—-—— threatened and endangered species have all of --- provide
all of those values to our nation. There are many scholars
that will testify to this, persons that are more learned than
myself. I would urge you to accept the testimony on that
issue.

The total impact of extinction is difficult to
predict. We know it is clear that conserving diversity, again,
that interdependence I was talking about, is essential to
maintaining a healthy ecosystem. The key's not to protecting
the one but protecting the many that are interdependent on one
another. It benefits society and it benefits our economy.

When someone complains about increased costs of conserving the
small, furry bat or native plant, consider that at least 25
percent of all prescription drugs dispensed in the United

States today contain active principals that are still extracted

from wild plants, 25 percent. Our drug industry is a big
industry. 1It's about economics, also. Protection is about
economics.

Consider the --- that Pennsylvania has spent

millions of dollars on the West Nile Virus, as I had mentioned,
spraying for black flies and mosquitoes, and that they are

naturally controlled by species that we --- are now being
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decimated. Consider that it was a lonely mold that gave us
penicillin, a discovery that saved the lives of thousands of
soldiers during and after World War II. Threatened and
endangered species protection is patriotic.

Consider that when President Ronald Reagan, who was
nearly assassinated and fighting for his life, his blood
pressure was stabilized with a drug derived from an Amazonian
Bush Viper. So I understand the pressure to increase
employment and reduce costs on business, but the risk and
reward here is high.

The cost of being wrong about our decision, about
allowing a species to be extinguished, is extraordinary. That
is why we insulate persons responsible for making these
decisions from politics. That is why we require that they make
the decision based solely on sound silence.

You'll be asked to cast a vote on this legislation
at some time. And when you are, I would ask that each of you
ask yourselves are you that confident that you're the one who
can accurately predict whether that plant or animal is not
worth saving. Thank you again for inviting me to participate
in this hearing. I hope that I have provided you with some
thoughts and some information worth considering. We would be
pleased to continue to work with you to resolve the issues that
you see are of concern with the current process and to modify

the legislation in a way that would preserve the independence
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of the commissions but also try to address your concerns.
Thank you.

CHAIRMAN CAUSER: Thank you for your testimony.

We've also been joined by Representative Bryan Barbin and
welcome him, thank him for coming.

Through your testimony you mentioned numerous times
the listing of plants. And there's a lot of misinformation
about this legislation, a lot of misinformation in the media.
One of the things that strikes me is, you know, the listing of
plants is already done through the IRRC process, with the
Department of Conservation and Natural Resources. So I want to
point that out, that this legislation doesn't have anything to
do with that.

MR. JUGOVIC: And I appreciate that. For me, it is

—-—— their process is of concern, but the --- you know, you
notice that I actually, in my testimony, did not mention the
IRRC process, per se. The federal government lists their
species through regulations, also; right? But the issue ---
what this legislation does differently is that it does not tie
IRRC or the review committees, the General Assembly, to making
the listing decision based on sound science alone. If those
agencies and this body could not interfere with a decision that
was based on sound science, and that then could be appealed by
persons who assert that something other than science was

interjected in the process, then I think that that would
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preserve, you know, insulate the decision, which is the
critical aspect here, the basis ---.

CHAIRMAN CAUSER: But I'm pointing out in your

testimony you specifically say that House Bill --- in the third
paragraph, House Bill 1576, because it will grievously harm the
Commonwealth's ability to conserve native plants, and that this
has nothing to do with that.

MR. JUGOVIC: But the other --- the other aspects of

the bill would apply.

CHAIRMAN CAUSER: Questions, Representative Pyle?

REPRESENTATIVE PYLE: Thank you for coming, Mr.

Jugovic. And I do have a lot of Croats in my hometown. Sound
science, that's a --- that's a very operative phrase. How is
that science currently propagated in identifying endangered
species?

MR. JUGOVIC: The Game Commission & the Fish

Commission use --- my understanding is that they use --- make
their decisions based on science.

REPRESENTATIVE PYLE: How is that science formulated

is what I'm asking? What is the source of that science?

MR. JUGOVIC: I would imagine that they do

literature sources, as well as use their own experts to ---
they also accept public comment on --- throughout their
process.

REPRESENTATIVE PYLE: Do these experts include
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college students electrofishing for species?

MR. JUGOVIC: I would think that that might be

possible, that they would gather information ---

REPRESENTATIVE PYLE: It is possible.

MR. JUGOVIC: --- that they would gather information

that way.

REPRESENTATIVE PYLE: Sorry for the rhetoric. How

do we deal with endangered or threatened species that are
avian? You had mentioned that it's more about the habitat,
it's about protecting the range. And just to use your example,
the -—-- I forget, the small, furry brown bat or something. I'm
aware there's a white-nosed syndrome that we did not cause.

The leading theory is it was brought over by cave explorers in
Europe, where they dealt with this 30 years ago. Sound
science, using existing known points and building from there,
any idea how did Europe cure the white-nosed syndrome?

MR. JUGOVIC: I don't think that they cured it. My

understanding --- and I'm not a biologist, although I have a
biology background, ---

REPRESENTATIVE PYLE: Sure.

MR. JUGOVIC: --- but my understanding is that they

didn't, quote, cure it. The Brown --- the bat that live in
hibernacula in Europe actually adapted to live with white-nosed
syndrome. So they actually do --- are exposed and do get

white-nosed syndrome, but for whatever reason, through years of
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adaptation, they are not affected by it the way the bats are
here.

REPRESENTATIVE PYLE: A beneficial gene mutation

allowed them to adapt to this disease and survive. Now, in
Pennsylvania I'm aware that this white-nosed syndrome's
currently dropped about 90 percent of the bats. Got guys at
Penn State and all over the place working on this. And being
viral in its nature, it defies our science and continues its
lethal march.

Now, back to the identification of habitat. How do
you declare a range on an avian species that migrates? Do we
just declare like --- I mean, I know --- and I'll save this
question for Mr. Arway later. They migrate.

MR. JUGOVIC: What migrates?

REPRESENTATIVE PYLE: Bats, ducks, all avian species

do with the weather. Seeing as how our science has not been
able to cure this scourge upon their species, do we just write
off what common --- the little brown bat lives in houses and
trees.

MR. JUGOVIC: Actually, they're --- it depends on

what portion of the species, but they live in hibernacula
naturally, and that's where they get the ---

REPRESENTATIVE PYLE: Little Browns do?

MR. JUGOVIC: --- white-nosed syndrome.

REPRESENTATIVE PYLE: That's because of their
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instinctive --- to maintain body heat, they mass together in a
ball to conserve heat within, like you said, hibernacula. It
could be caves, trees, houses. You know, Mr. Chairman, I'm
going to reserve the next question because I think it's better
suited for our friends with the Game Commission, ---

MR. JUGOVIC: I appreciate it.

REPRESENTATIVE PYLE: --- on how they deal with

those identifications. But back to the sound silence. Who
actually does these studies? 1If we're going to rest our case
-—— and I'm with you. I grew up here. I like the animals
here, all of them. How do we know we're using sound science?
Who propagates that science?

MR. JUGOVIC: Look, I mean, someone has to

ultimately make that decision. I mean, there are scientists
that propagate science.

REPRESENTATIVE PYLE: Sure.

MR. JUGOVIC: That's why they're called scientists,

right. And ultimately, someone has to make a decision on which
science --- which --- you know, which studies are valid and
which studies aren't valid. Plainly, somebody has to be
responsible for that. Under the federal law, that would be the
National Marine Fisheries Service or National --- or Fish &
Wildlife Service, depending on whether you're talking about,
you know, the oceans or whether you're talking about wildlife.

That goes through a regulatory process. But then because of
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the legal standard that applies, that it has to be solely based
on science. You know, you have deference, of course, that's
granted to the agencies. But what's critical is that it can be
challenged in court and that issue can be litigated, whether
they base their decision solely on sound science and whether
they had substantial evidence to support their decision that
they made. And obviously, they're humans, but you put controls
on that by limiting what they can consider and what cannot be
considered in the listing decision. And what's different about
that in HB 1576 is you cannot consider economics on the federal
level in the listing decision, and you cannot consider --- have
political considerations come into play in the initial listing
decision. And that --- you know, that was --- is my primary
concern with 1576. The Game Commissions are --- well, you all
know that they're not completely isolated from politics; right?
I mean, you know, they have to come to you if they want a
permit, want to raise their permit fees.

REPRESENTATIVE PYLE: Or hunting license or fishing

license. And being a member of those committees for ten years,
I can remember it once.

MR. JUGOVIC: And you could --- and you could call

them in front of you to testify on decisions that they make,
and you can hold hearings like this; right? I mean, so it's
the idea that they are completely insulated and sort of in a

black box and responsive to no one in the community is I think
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a mischaracterization by those that sort of try to portray it
that way.

Also, most importantly, the reason they were set up
that way is to be responsive to us, right, to hunters, to
anglers, who provide them their budget by buying licenses.

REPRESENTATIVE PYLE: I know a few other of my

colleagues who couldn't make the trip west that would differ
greatly in that assessment, sir, respectfully.

MR. JUGOVIC: Absolutely.

REPRESENTATIVE PYLE: Thank you, Chairman.

CHAIRMAN CAUSER: Thank you, Representative Pyle.

MR. JUGOVIC: Thank you.

CHAIRMAN CAUSER: Chairman Miller?

CHAIRMAN MILLER: Thank you. In your testimony,

with House Bill 1576 would interject politics and other
non-science-based considerations into listing decisions made by
the commissions in stark contrast to the federal ESA. Can you
just walk us briefly through the federal ESA? Is there no
oversight? If somebody at the federal level says this is
endangered species, they put it on the list and there is no
oversight by any agency within the federal government?

MR. JUGOVIC: Thank you for the question. I'll try

my best to answer it succinctly.

CHAIRMAN MILLER: Thank you.

MR. JUGOVIC: There are two federal agencies
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responsible for listing decisions under the federal Endangered
Species Act. One is the National Marine Fisheries Service, and
they have responsibilities for whales and fish and tuna and
salmon. I went to law school at Lewis and Clark in Portland,
Oregon, so salmon was a big deal, right. And then the Fish &
Wildlife Service, and they have responsibility for basically
the land species, right, and birds. They get their regulatory
process, a listing decision that's published as --- published
for comment, you know, and then the regulation is finalized.
But the Endangered Species Act requires that that decision
based --- be based solely on the best scientifically commercial
data available. So whenever that decision is made, the review
that occurs is not by Congress and is not by a --- something
equivalent to IRRC. It would be by the courts. But the courts
are bound by that same standard, too. So then if someone
challenges the listing, then the courts make the judgment did
the agencies, whether it be the National Marine Fishery Service
or Fish & Wildlife Service, did they follow the law? Did they
base their decision solely on the best scientific and
commercial data available? So the check is in the third branch
of government, in the courts, not through the --- Congress.

CHAIRMAN MILLER: It almost appears to me that you

believe that in the IRRC process they do look at proposed
regulations, no matter which body it's coming from, and make

judgments on the science that was used?

SARGENT'S COURT REPORTING SERVICE, INC.
(814) 536-8908




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

41

MR. JUGOVIC: I don't know what basis they use to

modify regulations. What I know is this legislation does not
limit their discretion on why they could --- what basis they
can use to change the regulation.

CHATIRMAN MILLER: I just have a slight concern

because it appears that many people believe there's going to be
this legislative oversight with --- through IRRC and then the
legislature will weigh in and make, I don't know --- some of
the comments are kind of antagonistic, but uninformed specious
decisions, whatever.

It's kind of interesting because I'm now in the
House, in my eighth term. Do you know how many IRRC-approved

regulations we have disapproved through the legislative

process? If you can find one, let me know. Because I don't
know of a single one in 16 years, 15 years. 1It's not something
that commonly occurs. It's a difficult process. It can be

done. But I believe there's a lot of concern that is unfounded
out there with the role of the legislature in this, to the
point that I would actually suggest, by IRRC review, we avoid
that conflict, where the legislature feels compelled to weigh
in and say, you know what, this was just a bad regulation that
got posted, and we're going to introduce legislation. As was
noted before, we can do that, and overturn this, you know,
create a new law. I would suggest that the IRRC process and

the submission to the committees actually acts as a backstop to
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stop that from happening and actually does lead to better
regulations being created, only if it's the concern that we

could overrule it somehow. So I find that argument just to be

a bit too much. But I appreciate your testimony. It was ---
you know, I really appreciate it. It was very good. Thank
you.

MR. JUGOVIC: Thank you very much. I appreciate it.

And as we said, we're --- as an organization, we're more than
willing to continue the dialogue if it would be useful.

CHAIRMAN MILLER: I think there's other members.

There are.

CHAIRMAN CAUSER: Thank you, Chairman Miller.

Representative McCarter?

REPRESENTATIVE MCCARTER: Thank you, Mr. Chairman.

If I could go back for one second. Again, thank you very, very
much for your testimony. The gquestion that you raised in the
basic nature of the shift that's taking place from the
responsibility from the individual, if we could explore that a
little bit.

It's my understanding that, really, corporations and