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This matter concerns Petitioners Delaware Riverkeeper Network and Maya 

van Rossum, the Delaware Riverkeeper’s (“DRN”) challenge to the Pennsylvania 

Department of Environmental Protection (“PADEP”) issuance of a Conditional 

Water Quality Certification (“Water Quality Certification”)  to PennEast Pipeline 

Company, LLC (“PennEast”) for the PennEast Pipeline Project (“Project”). 

I. The Water Quality Certification Is Not Ripe for Review By This Court 

 

 As set forth in DRN’s merits brief, the Water Quality Certification in the 

above-captioned matter is not ripe for review by this Court.  It is not a “final” order 

of PADEP.  Rather, the matter must first be heard by the Pennsylvania 

Environmental Hearing Board (“EHB”).  Failing to require that this matter first 

proceed before the EHB would require that this Court consider the matter on an 

incomplete record and would deprive DRN of significant due process rights. 

In an effort to undermine this conclusion, PADEP and PennEast set forth a 

number of arguments.  Each of these arguments fail. 

This Court has Not Previously Addressed When a Water Quality Certification 

is Ripe for Federal Judicial Review 

 

 Relying on Delaware Riverkeeper Network v. Secretary Pennsylvania 

Department of Environmental Protection, 833 F.3d 360 (3d Cir. 2016), PADEP 

and PennEast argue that this Court has already held that it has “exclusive original 

jurisdiction over an appeal of the PADEP water quality certification.” See Brief of 

Intervenor, p. 5.  It has not.  In Delaware Riverkeeper, this Court only addressed 
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the question of whether PADEP’s action was an “order or action of a State 

administrative agency acting pursuant to Federal law.” 833 F.3d at 370-372.  The 

Court did not address whether the order or action was ripe for federal review.  As 

the EHB found, for this reason “[w]e do not believe the Third Circuit’s Opinion in 

the Delaware Riverkeeper case is particularly helpful” in resolving this issue. 

Lancaster Against Pipelines v. Commonwealth of Pennsylvania, Department of 

Environmental Protection, EHB Docket No. 2016-075-L (Consolidated with 2016-

076-L and 2016-078-L) (May 10, 2017), Slip Op. at 4. (AD 8). 

Pennsylvania and Massachusetts Administrative Processes are Nearly Identical 

 PennEast attempts to undermine the applicability of the First Circuit’s 

persuasive decision in Berkshire Environmental Action Team, Inc. v. Tennessee 

Gas Pipeline, LLC, 851 F.3d 105 (1st Cir. 2017) by claiming that the “PADEP’s 

procedures are fundamentally different from [those of the Massachusetts 

Department of Environmental Protection].” Brief of Intervenor, p. 8.  However, 

this argument too has been squarely addressed and rejected by the EHB.  The EHB 

is an independent tribunal with the sole job of reviewing PADEP actions.  35 P.S. 

§ 7514(c).  No tribunal better understands PADEP’s processes than the EHB.  Yet, 

contrary to PennEast, the EHB found that “Pennsylvania’s procedures are nearly 

identical in substance to the Massachusetts procedures that the First Circuit found 

not to be final until the adversely affected party had an opportunity to take 
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advantage of that state’s hearing process.” Lancaster Against Pipelines, EHB 

Docket No. 2016-075-L, slip op. at 5 (AD 9) (emphasis added).   

By way of example, in Massachusetts, administrative agency action is 

subject to an appeal which includes the “the taking of evidence and de novo 

consideration.” Berkshire Environmental, 851 F.3d at 112.  The agency action does 

not become “final” until after an aggrieved party has had the opportunity to pursue 

the administrative appeal process. Id.  Such a process “may culminate in an 

adjudicatory hearing” where “parties may present evidence on issues of fact, and 

argument on issues of law and fact prior to the Commissioner's issuance of a final 

decision.” Id.  Such “full blown adjudicatory proceedings” may involve “time and 

expense.” Id.  “[T]he manner in which Massachusetts has chosen to structure its 

internal agency decision-making strikes us as hardly unusual . . . .”.  Id. 

Like Massachusetts, Pennsylvania has an administrative appeal process for 

challenging an agency action, which involves the taking of evidence and de novo 

consideration. See Leatherwood, Inc. v. Com., Dept. of Environmental Protection, 

819 A.2d 604, 611 (Pa. Cmwlth. 2003).  And, like Massachusetts, the agency 

action does not become “final” until after an aggrieved party has person has had 

the opportunity to appeal the action to the EHB. 35 P.S. § 7514(c). 
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Requiring Final Agency Action Is Not “Practically Infeasible” 

PennEast attempts to present this Court with the “sheer practical 

infeasibility” and “absurd result” of requiring a PADEP order to become final 

before it is reviewed by the Court.  Brief of Intervenor, pp. 12, 13.  PennEast 

argues (without any citation) that because the EHB process may take more than a 

year, it would run afoul of the deadlines set forth in 33 U.S.C. § 1341(a)(1).  Even 

if the time frame proposed by PennEast is correct, this argument misapprehends 

the Pennsylvania administrative review process.  Under the Environmental Hearing 

Board Act, “[n]o appeal shall act as an automatic supersedeas.” 35 P. S. § 

7514(d)(1).  Unless the EHB were to take the affirmative step of conducting an 

evidentiary hearing and issuing a supersedeas, the Water Quality Certification 

would remain in full force and effect during the pendency of the appeal process.  

There would be no “practical infeasibility” or “absurd result” as postulated by 

PennEast. 

Having Expressly Directed DRN To This Court, PADEP and PennEast 

Cannot Claim that DRN has Waived Review Before the EHB 
 

 Finally, PADEP and PennEast argue that because DRN sought review before 

this Court rather than the EHB, the Water Quality Certification is a final action and 

therefore reviewable by this Court.  However, in its correspondence and published 

notices, PADEP repeatedly directed DRN to challenge the Water Quality 

Certification “with the Office of the Clerk, United States Court of Appeals for the 
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Third Circuit, 21400 U.S. Courthouse, 601 Market Street, Philadelphia, PA 19106-

1790.”  (App. 106a) (AD 4).  See also Water Quality Certification (App. 98a).1  

Having directed DRN to assert its challenge in this Court, and not the EHB, 

PADEP and PennEast cannot now claim that DRN has waived substantive rights 

by following these explicit instructions.  See Commonwealth, Department of 

Environmental Resources v. Dixon Contracting Company, Inc., 471 A.2d 934, 

936-37 (Pa. Cmwlth. 1984) (equitable estoppel can be applied to governmental 

agency when such agency knew or should have known that such person would rely 

on the representation of the agency). See also MacDonald v. Unisys Corp., 951 

F.Supp.2d 729, 736 (E.D. Pa. 2013) (state law governs the equitable estoppel 

determinations). 

 PADEP and PennEast’s argument also ignores the plain language of the 

Environmental Hearing Board Act.  Section 4(c) of the Environmental Hearing 

Board Act provides that “no action of the department adversely affecting a person 

shall be final as to that person until the person has had the opportunity to appeal 

the action to the board . . . .” 35 P.S. 7514(c) (emphasis added).  A litigant must be 

provided a “full and fair opportunity” to litigate.  See National Collegiate Athletic 

                                                 
1This is in contrast to other matters, in which the PADEP directed aggrieved persons to file their 

challenges before the EHB. See Water Quality Certification for the Atlantic Sunrise Pipeline 

Project April 23, 2016 Pennsylvania Bulletin, 46 Pa.B. 2132 – 2133 

(http://www.pabulletin.com/secure/data/vol46/46-17/701d.html). Challenges in these matters are 

pending before this Court at Nos. Nos. 16-2211, 2212, 16-2218, 16-2400. 
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Ass'n v. Corbett, 79 F.Supp.3d 536, 546 (M.D. Pa. 2015).  As set forth above, 

PADEP repeatedly directed DRN to file its challenge to the Water Quality 

Certification with this Court.  In addition, at the time that the Petition for Review 

in this matter was filed, the Middle District of Pennsylvania had already issued its 

order in Tennessee Gas Pipeline Co. v. Delaware Riverkeeper Network, 921 

F.Supp. 2d 381, 392 (M.D. Pa. 2013), enjoining the EHB from hearing an appeal in 

such a proceeding.  The EHB needs a definitive statement from this Court that it 

can consider this matter.  These factors clearly demonstrate that DRN has been 

deprived of a full and fair opportunity to appeal its action to the EHB. 

In addition, PADEP and PennEast ignore the provisions of the EHB’s rules 

which provide that, “the Board upon written request and for good cause shown 

may grant leave for the filing of an appeal nunc pro tunc.” 25 Pa. Code § 1021.53a. 

Good cause includes fraud or some breakdown in the court’s operation, or unique 

and compelling circumstances establishing a non-negligent failure to appeal. 

George Maczaczyj v. DEP, EHB Docket No. 2016-125-M, 2017 WL 439669 

(January 18, 2017).  DRN did precisely as directed by PADEP and the District 

Court – it filed a Petition for Review before this Court within 30-days.  DRN has 

not failed to perfect its appeal in accordance with the EHB’s rules, as the EHB can 

certainly find that an appeal nunc pro tunc is appropriate. 
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Transferring Matter to the EHB 

Were the Court to agree, as it should, that the rationale of the First Circuit in 

Berkshire Environmental applies to this case, this matter can and should proceed 

before the EHB.   The EHB has already determined that it has jurisdiction over 

matters such as this.  Lancaster Against Pipelines, EHB Docket No. 2016-075-L 

(AD 5-11).  Pennsylvania has established a mechanism to address the very 

circumstance presented here – the transfer of a matter from this Court to the EHB – 

which has been recognized by this Court. See 42 Pa.C.S.A. § 5103; McLaughlin v. 

Arco Polymers, Inc., 721 F.2d 426, 430 (3d Cir. 1983).    As this Court lacks 

jurisdiction, it should transfer this matter to the EHB, where it can be heard with 

other similar matters. 

II. DRN Has Standing to Maintain This Matter 

 

 PennEast challenges DRN’s standing in this matter, claiming that DRN is 

merely seeking to vindicate the “property rights” of its members who will be 

subject to eminent domain proceedings. Brief of Intervenor, p. 13.  In support of its 

claim, PennEast relies on a decision from the District of Columbia Circuit, 

Gunpowder Riverkeeper v. FERC, 807 F.3d 267 (D.C. Cir. 2015).  PennEast’s 

attack on DRN’s standing fails for both factual and legal reasons. 
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 First, contrary to PennEast’s allegations, DRN’s standing is based not 

merely on “property” interests, but on a myriad of environmental, recreational and 

aesthetic interests.  As set forth in DRN’s merits brief: 

DRN has standing as a not-for-profit environmental 

protection organization whose members, including its 

executive director, use and enjoy the specific geographic 

areas affected by construction and operation of the Project, 

and whose recreational and aesthetic interests will be 

harmed by the faulty and unlawful Water Quality 

Certification that PADEP has issued. See Maya van 

Rossum Declaration at ¶¶ 7-17 (AD 14-22); Hunt v. Wash. 

State Apple Adver. Comm’n, 432 U.S. 333, 342-43 (1977) 

. . . The Delaware Riverkeeper Network’s stated purpose 

is to preserve and protect the Delaware River Basin 

Watershed; this purpose is directly germane to the appeal 

of the unlawful certification of the pipeline project. Maya 

van Rossum Declaration at ¶¶ 3-5 (AD 13-14). 

 

Construction and operation of the Project has harmed and 

will continue to harm DRN’s protected recreational and 

aesthetic interests in the environment, in particular the 

degradation and loss of valuable wetlands and habitat, thus 

constituting injury in fact within the zone of interests of 

the Clean Water Act. See Maya van Rossum Declaration 

at ¶¶ 7-17 (AD 14-22); Laidlaw, 528 U.S. at 180 81; 

Mountain States Legal Found. v. Glickman, 92 F.3d 1228, 

1236 (D.C. Cir. 1996); Bentsen, 94 F.3d at 667. 

 

Merits Brief of Petitioner, pp. 18-19. 

 Secondly, even absent the clear allegations regarding environmental harm, 

Gunpowder Riverkeeper establishes an artificial distinction between “property 

interests” and “environmental interests” and should be rejected by this Court.  

Gunpowder Riverkeeper was a decision of a three judge panel, in which one judge 
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dissented and concurred in result.  In Gunpowder Riverkeeper, petitioner 

Gunpowder Riverkeeper (“Gunpowder”) challenged the issuance of a Certificate of 

Public Convenience for a natural gas pipeline issued by the Federal Regulatory 

Energy Commission (“FERC”).   

Initially, the majority found that Gunpowder established jurisdictional 

Article III standing.  807 F.3d at 271-273.  The majority then turned to the “zone-

of-interests” test.  “The zone-of-interests tests is not jurisdictional, but rather a rule 

of statutory interpretation under which the court must ‘presume that a statutory 

cause of action extents only to [petitioners]’ whose interests fall within the zone of 

interests protected by the law invoked.” 807 F.3d at 275 (Rogers, J., dissenting in 

part and concurring in judgment) (quoting Lexmark Int’l, Inc. v. Static Control 

Components, Inc., 134 S.Ct. 1377, 1388 (2014)).  The zone-of-interests test “is not 

meant to be especially demanding.” Id. (quoting Clarke v. Sec. Indus. Ass’n, 479 

U.S. 388, 399 (1987)).  The Supreme Court has “always conspicuously included 

the word ‘arguably’ in the test to indicate that any doubt goes to the plaintiff.” Id. 

(citing Match–E–Be–Nash–She–Wish Band of Pottawatomi Indians v. Patchak, 

132 S.Ct. 2199, 2210 (2012)).  As a result, “the test forecloses suit only when a 

[petitioner]'s interests are so marginally related to or inconsistent with the purposes 

implicit in the statute that it cannot reasonably be assumed that Congress 

authorized that [petitioner] to sue.” Id. (quoting Lexmark, 134 S.Ct. at 1389). 
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The majority found that Gunpowder was attempting to vindicate its 

members’ “property rights” and that these interests fell outside of the 

“environmental interests” protected by the Clean Water Act. 807 F.3d at 274.  

Judge Rogers disagreed and found the majority’s conclusion inconsistent with 

precedent from the D.C. Circuit and other Circuits.  Rather, Judge Rogers, stated 

that the D.C. Circuit had previously concluded that the relevant zone-of-interests 

for environmental statutes “encompasses environmental values, read, of course, 

very broadly.” 807 F.3d at 276 (quoting Realty Income Trust v. Eckerd, 564 F.2d 

447, 452 n. 11 (D.C.Cir.1977)).  Any petitioner who “arguably” asserts an 

environmental interest, read “very broadly,” satisfies the test. Id.  Only “strictly 

financial” interests of a petitioner fall outside of the zone of interests encompassed 

by the environmental statutes. Id. 

Judge Rogers found that nothing about Gunpowder suggested it was seeking 

to protect interests that were strictly financial. Id. It is a non-profit organization 

whose “general purpose is the protection [of] the Gunpowder River watershed,” 

where its “members live, work, and recreate”. Id. (citations omitted).  The 

organization is “engaged in natural resource protection and conservation” on 

behalf of its members, aiming to “maintain and enhance the water quality and 

aquatic and natural resources of the watershed.” Id. (citations omitted).  The 

organization's sole purpose is to protect the Gunpowder River and surrounding 
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environment. Id. at 277 (citation omitted).  Its members stand to lose the property 

on which they “live, work, and recreate.” Id. (citation omitted).  Their loss of such 

opportunities is different from the purely monetary interests of a business seeking 

to impose regulatory costs on a competitor, id. (citing White Stallion Energy Ctr., 

LLC v. EPA, 748 F.3d 1222, 1258 (D.C.Cir.2014), or a company trying to steer 

business its way through the regulation of distant land use. Id. (citing   Ashley 

Creek Phosphate Co. v. Norton, 420 F.3d 934, 939 (9th Cir.2005)). Gunpowder’s 

members are not absentee landowners, but actually live on the property affected by 

the challenged action. Id. As a result of eminent domain, some of Gunpowder’s 

members face the loss of that enjoyment. Id.  Judge Rogers concluded that this was 

enough for Gunpowder to come within the zones of interests of NEPA and the 

Clean Water Act. Id. 

Judge Rogers took specific issue with the majority’s finding that 

Gunpowder’s use of the word “property” and not “environment” as a reason for 

concluding that Gunpowder’s interests fell on the “purely financial” side of the line 

and failed the zone of interest test, finding that “[t]he court misapplied the test.”  

Id.  Rather, she found that although Gunpowder has referred to its members’ 

“property interests,” an interest in “property” does not necessarily refer to 

commercial or financial interests alone, as the standing affidavits and agency 

record make plain. Id. at 278 (citations omitted). The asserted interest pertains to 
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using that property—which encompasses trees, water, wildlife, etc.—to “live, 

work, and recreate.” (citations omitted). “The use of the word ‘property’ did not 

magically transform Gunpowder’s members’ stated interests in their natural 

environment into an interest in money alone. The court’s conclusion that their only 

interest is monetary is too obtuse for a test that ‘is not meant to be especially 

demanding.’” Id. (quoting Clarke, 479 U.S. at 399). 

In the case at bar, DRN is a non-profit organization whose general purpose 

is the protection of the Delaware River watershed, where its members live, work, 

and recreate.  The organization is engaged in natural resource protection and 

conservation on behalf of its members, aiming to maintain and enhance the water 

quality and aquatic and natural resources of the watershed.  The organization’s sole 

purpose is to protect the Delaware River and surrounding environment.  Its 

members stand to lose the property on which they live, work, and recreate.  Their 

loss of such opportunities is different from the purely monetary interests of a 

business seeking to impose regulatory costs on a competitor, or a company trying 

to steer business its way through the regulation of distant land use.  DRN’s 

members are not absentee landowners, but actually live on the property affected by 

the challenged action.  As a result, even if DRN’s interests were limited only to the 

“property” interests of its members, some of DRN’s members face the loss of the 

use and enjoyment of that property, and the environmental, recreational and 
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aesthetic interests associated therewith.  This is enough for DRN to come within 

the zone of interests of the Clean Water Act.   

Moreover, as initially stated, DRN’s interests go well beyond the so called 

“property interests”, but include such interests as “protected recreational and 

aesthetic interests in the environment, in particular the degradation and loss of 

valuable wetlands and habitat, thus constituting injury in fact within the zone of 

interests of the Clean Water Act.” See Maya van Rossum Declaration at ¶¶ 7-17 

(AD 14-22).  Finally, neither PADEP nor PennEast contest DRN’s standing to 

vindicate its environmental rights under Article I, Section 27 of the Pennsylvania  

Constitution (i.e. the “Environmental Rights Amendment”). 

III. PADEP’S ISSUANCE OF THE CONDITIONAL WATER QUALITY 

CERTIFICATION RESULTS IN DIRECT AND IRREPARABLE 

HARM TO DRN’S ENVIRONMENTAL INTERESTS 

 

 In an effort to bolster their argument, PADEP and PennEast set up a straw-

person to knock down.  They erroneously claim that “the heart” of DRN’s 

argument is that PADEP lacks authority to condition a Water Quality Certification2 

and that DRN fails to “recognize or honor” this Court’s decision in Delaware 

                                                 
2 Throughout its brief, PADEP refers to the Water Quality Certification as a “stand-alone water  

quality certification”, which it describes as a request that is not accompanied by applications for 

the relevant state water quality permits.  See Brief of Respondent, pp. 17, 26, 28.  This is an odd 

characterization of the Water Quality Certification, given that, in 2016, prior to the issuance of the 

Water Quality Certification, PennEast applied for relevant state water quality permits, see Brief of 

Intervenor, pp. 18-19, and the Water Quality Certification is expressly conditioned on these state 

water quality permits. 
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Riverkeeper Network v. Secretary Pennsylvania Department of Environmental 

Protection, 833 F.3d 360 (3d Cir. 2016). See Brief of Respondent, pp. 19, 26; Brief 

of Intervenor, p. 23.  PADEP and PennEast misconstrue and mischaracterize 

DRN’s argument.  Contrary to their claim, “the heart” of DRN’s argument is that 

PADEP’s issuance of the Conditional Water Quality Certification results in direct 

and irreparable harm to DRN’s environmental interests.3 

 In Delaware Riverkeeper Network v. Secretary Pennsylvania Department of 

Environmental Protection, 833 F.3d 360 (3d Cir. 2016), the Court found that DRN 

“failed to demonstrate that it suffered harm from the sequence of PADEP’s 

permitting actions” because the pipeline company “could not begin construction 

until it obtained all applicable authorizations required under federal law.” 833 F.3d 

at 385.  “Because environmental review was required before construction could 

begin, the Riverkeeper was not harmed by the timing of the required review, and 

PADEP did not act arbitrarily or capriciously.” Id.   

In the case at bar, however, DRN asks this Court to look beyond the harms 

merely resulting from “construction” to the myriad of irreparable harms that result 

from PADEP’s issuance of the Conditional Water Quality Certification that may 

                                                 
3In addition, DRN acknowledges that a Water Quality Certification may be conditioned on “any 

other appropriate requirement of State law set forth in such certification . . . .”  33 U.S.C. § 1341(d).  

However, there is a big difference between a condition based on an “appropriate requirement” of 

state law generally, and conditions that go to the very core and purpose of the Water Quality 

Certification.  As written, the Water Quality Certification is an empty vessel that fails to assure the 

protection of water quality in Pennsylvania through compliance with state water quality standards. 
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occur long before any of the conditions in the Water Quality Certification are met.  

As DRN clearly states in its merits brief, “[i]n the case at bar, however, DRN does 

not argue that the sequencing has merely resulted in environmental harm that will 

not occur until after the environmental permits are issued.  Rather, it contends, 

inter alia, that the sequencing results in a real and present deprivation of rights 

under the Fifth and Fourteenth Amendments of the United States Constitution, by 

taking private property without an established ‘public use’ and without ‘due 

process of law.’”  Merits Brief of Petitioner, p. 37-38.  DRN’s members stand to 

lose the property on which they live, work, and recreate, and the related 

environmental, recreational and aesthetic interests. 

PADEP and PennEast argue that the harm to DRN and its members should 

be ignored because an applicant requires “field verified” surveys in order to obtain 

State water quality permits.  The only authority cited for this proposition is 25 Pa. 

Code § 105.13(e)(3). See Brief of Intervenor, p. 29.  This argument is troubling for 

two reasons.  First, there is nothing in 25 Pa. Code § 105.13 that demands “field 

verified” surveys.  Secondly, the requirements of 25 Pa. Code § 105.13 expressly 

apply to PennEast’s Water Quality Certification application.  See 25 Pa. Code § 

105.15(a).  If, as PADEP and PennEast contend, Section 105.13 requires “field 

verified” surveys that they are yet to obtain, PADEP and PennEast must also 
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concede that the Water Quality Certification application was insufficient and 

improperly approved. 

PADEP and PennEast also argue that DRN should seek redress for these 

harms in “other proceedings”, such as challenges to the Certificate of Public 

Convenience, eminent domain actions, or environmental permits issued by 

PADEP. See Brief of Respondents, p. 30; Brief of Petitioners, p. 29.  This 

argument – that Petitioners’ relief can be found in some other future (or past) 

proceeding – has become standard fare.  What this argument highlights, however, 

is the shell game perpetrated by PADEP, the harm directly created by PADEP’s 

issuance of a flawed Water Quality Certification, and the limited issues that can be 

pursued in these “other proceedings”.  PADEP and PennEast seek to perpetuate a 

“Catch-22” that insulates from judicial review government action that substantially 

impacts people’s lives.   

 PADEP, along with FERC, have established a complex system of 

interrelated and “conditional” approvals, with each government approval relying 

on yet another approval for its substance.  The FERC Certification for Public 

Convenience relies on the state Water Quality Certification for assurance that the 

Project will protect water quality in Pennsylvania through compliance with state 

water quality standards and associated state law requirements.  The Water Quality 
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Certification, in turn, relies on yet to be issued state environmental permits to 

assure such compliance.4 

 DRN does not challenge FERC’s Certificate of Public Convenience in this 

matter.  Were DRN to challenge the issuance of the FERC Certificate based on 

PADEP’s Water Quality Certification in a later proceeding, DRN would expect 

FERC and PennEast to argue that FERC had no choice but to rely on the 

“certification” issued by the State, as flawed as it may be, for assurance that the 

Project will protect water quality in Pennsylvania. 

                                                 
4 Despite the fact that PADEP itself created this situation by issuing the conditional approvals, 

PADEP recently complained to FERC about the confusion that its conditional approval created 

in another ongoing natural gas pipeline project sponsored by Transcontinental Gas Pipe Line 

Company LLC, (“Transco”).  In a June 27, 2016 letter to FERC, PADEP complained that FERC 

placed too much emphasis on PADEP’s issuance of the Water Quality Certification and failed to 

“fully acknowledge the State law requirements that Transco must fulfill to meet its obligations 

under Section 401 of the Clean Water Act” as require by the conditional Water Quality 

Certification. See June 27, 2016 Letter from PADEP to FERC (AD 37-39).  Specifically, PADEP 

stated that: 

 

the Section 401 of the Clean Water Act imposes an obligation on 

Transco to obtain a certification from Pennsylvania that the 

discharges from the project will protect the quality of Pennsylvania's 

water resources. In Pennsylvania, that protection is assured through 

State law permits that PADEP has identified as conditions of the 

State Water Quality Certification. FERC's short-hand method of 

describing Pennsylvania's State Water Quality Certification and its 

State law permits required thereunder as permits issued under 

Section 401 of the Clean Water Act is misleading and should be 

corrected to accurately describe these requirements as applicable 

State law authorizations. 

 

Id.  Of course, FERC’s reliance on the Water Quality Certification to assure that the project would 

protect water quality in Pennsylvania was entirely justified, as this is the very reason why the Clean 

Water Act requires the issuance of a Water Quality Certification. 
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Additionally, it is unlikely that DRN could successfully challenge PADEP’s 

issuance of the flawed Water Quality Certification in an eminent domain 

proceeding.  Rather, this Court has found that once a holder of a Certificate of 

Public Convenience has established its right to condemn, it has “the ability to 

obtain automatically the necessary right of way through eminent domain, with the 

only open issue being the compensation the landowner defendant will receive in 

return for the easement.” Columbia Gas Transmission, LLC v. 1.01 Acres, More or 

Less in Penn Tp., York County, Pa., Located on Tax ID #£440002800150000000 

Owned by Brown, 768 F.3d 300, 304 (3d Cir. 2014). 

 Nor would a DRN challenge of environmental permits that may be issued at 

some future time likely remedy the harm caused by PADEP’s flawed Water 

Quality Certification.  The aggrieved parties may, at some future date, have an 

opportunity to challenge the underlying permits when, and if, PADEP issues such 

permits.  However, in the interim, PADEP has given FERC the greenlight to 

proceed with granting PennEast authority to take private property.  The resulting 

harm suffered by DRN and its members is directly related to PADEP’s issuance of 

the flawed Water Quality Certification. 

 According to the pipeline interests, regardless of the claim, a petitioner is 

always either too early, too late or in the wrong jurisdiction.  If they had their way, 

there would never be a right time or right place for judicial review. 
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IV. PADEP Failed to Follow Its Own Rules and Policies In Issuing the 

Conditional Water Quality Certification 
 

PADEP and PennEast suggest that nothing in PADEP’s regulations require 

it to coordinate the issuance of a Water Quality Certification with the 

environmental permits on which it relies. See Brief of Intervenor, p. 27.  They are 

wrong.  PADEP’s Chapter 105 Water Obstruction and Encroachment regulations 

clearly contemplate that the decision to issue or deny a Water Quality Certification 

be based upon a determination to issue or deny a Chapter 105 Water Obstruction 

and Encroachment permit.  Specifically, the regulations provide that: 

For structures or activities where water quality 

certification is required under section 401 of the Clean 

Water Act (33 U.S.C.A. §  1341), an applicant requesting 

water quality certification under section 401 shall prepare 

and submit to the Department for review, an 

environmental assessment containing the information 

required by subsection (a) for every dam, water 

obstruction or encroachment located in, along, across or 

projecting into the regulated water of this 

Commonwealth. 

 

25 Pa. Code § 105.15(b) (emphasis added).5  Subsection (a) provides that:  

For dams, water obstructions or encroachments permitted 

under this chapter, the Department will base its 

evaluation on the information required by § 105.13 

(relating to permit applications—information and fees) 

and the factors included in § 105.14(b) (relating to 

review of applications) and this section. 

 

                                                 
5In its merits brief, DRN mistakenly quoted language from PADEP’s policy manual rather than 25 

Pa. Code § 105.15(b). 
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25 Pa. Code § 105.15(b) (emphasis added).  It would be absurd for regulations to 

require that PADEP base a Water Quality Certification on all “the information 

required by” the “permit applications” and the factors “relating to review of 

applications”, but that it issue such a Certification without regard to those very 

permit applications. 

 However, it is not necessary to guess what is intended by PADEP’s 

regulations.  Rather, the meaning is clearly explained in PADEP’s policy manual.  

As the manual provides: 

The decision to issue or deny the Commonwealth’s 

applicable Water Obstruction and Encroachment . . . 

permits provides the basis and vehicle for granting or 

denying 401 Water Quality Certification.  

 

 Water Quality Permitting Policy and Procedure Manual (362-2000-001) (emphasis 

added) (emphasis added) (AD 46). 

Where an agency fails to comply with its own procedures, its action is 

arbitrary, capricious, or otherwise not in accordance with the law. See, e.g., INS v. 

Yang, 519 U.S. 26, 32 (1996); Big Horn Coal Co. v. Temple,793 F.2d 1165, 1169 

(10th Cir. 1986).  PADEP departed from its historical practice without reason or 

explanation, and ignored the plain language of its own regulations and guidance 

document.  Such action is clear evidence of arbitrary conduct. 
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V. PADEP Failed to Establish Procedures Sufficient to Satisfy the Notice 

Requirements of Section 401(a)(1) of the CWA. 

 

 The Clean Water Act provides a clear non-discretionary duty that a state 

agency issuing Section 401 water quality certifications “shall establish procedures 

for public notice in the case of all applications for certification by it.” See Merits 

Brief of Petitioner, pp. 38-41. Importantly, neither the PADEP nor PennEast 

contest that the Chapter 102 permits are subject to the notice requirements of 

Section 401(a)(1). As such, PADEP’s failure to “establish” the Section 401 

“procedures” for the substantive Chapter 102 permits harms Petitioners’ interests 

and renders the issuance of the Section 401 water quality certification arbitrary, 

capricious, or otherwise not in accordance with law. 

 PennEast mistakenly argues that “Riverkeeper provides no support for its 

allegation and that is not surprising because the allegation is incorrect.” Brief of 

Intervenor, p. 30. To support this argument, PennEast cites to 25 Pa. Code § 

102.5(m)(3), and specifically highlights a requirement in that section that requires 

PADEP to “publish notice in the Pennsylvania Bulletin of intent to issue a general 

permit, including the text of the proposed general permit.” Id. Conspicuously, 

PADEP does not join this argument, nor point to any other regulations providing 

public notice requirements.  This is likely because PADEP well-understands the 

argument is not applicable to the PennEast Chapter 102 permits. 
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 Section 102.5(m)(3) only requires PADEP to publish notice in the context of 

Chapter 102 for “general permit[s],” however, for permits that involve significant 

earth disturbance activities – such as large scale pipelines – the permits that are 

issued are not “general permits,” but rather “individual permits.” See 25 Pa. Code § 

102.5(a). For example, on February 13, 2017, PADEP issued an ESCGP-2 permit 

as an “individual permit” for the Sunoco’s Mariner East 2 pipeline project. See 

Erosion and Sediment Control (“E&S”) Permit (February 13, 2017); AD 48-64. 

Specifically, PADEP “made a determination that the earth disturbances proposed 

in your Notice of Intent (“NOI”) for coverage under the ESCGP-2 general permit 

are most appropriately addressed through an individual permit and has therefore 

treated your NOI as an application for an individual permit.” Id. (emphasis added).  

Therefore, Section 102.5(m)(3)’s consideration of “general permits” is 

completely irrelevant to DRN’s argument that no procedures have been established 

with regard to the Chapter 102 permits to be issued for this Project. This is the case 

because this Project, like the Sunoco Mariner East 2 project, requires an individual 

permit pursuant to Chapter 102. There are no requirements in the Pennsylvania 

Code or PADEP guidance documents that establish any notice procedures for 

individual Chapter 102 permits.  Had any procedures been established for the 

issuance of individual permits pursuant to Chapter 102, surely PennEast or PADEP 

would have provided the appropriate citations. 
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 PennEast further cites a PADEP policy statement which states that “upon 

acceptance of an application, the program(s) will complete any necessary public 

notices.” Brief of Intervenor, p. 31. However, as shown above, to date PADEP has 

not recognized that there are “necessary public notices” for individual Chapter 102 

permits, only general permits. Therefore, the statement cited above is meaningless 

in the context of this particular Project. 

 Additionally, both PennEast and PADEP contend that DRN’s notice 

argument is “speculative” and “premature” because while the Chapter 102 Erosion 

and Sediment Control permit applications have been submitted to PADEP, they are 

not considered “complete.” Brief of Intervenor, p. 31; Brief of Respondent, pp. 31-

32. PADEP further contends that it plans on issuing public notice for the Chapter 

102 permits. Brief of Respondent, p. 32. However such arguments entirely miss the 

mark. Section 401(a)(1) expressly requires the state to “establish procedures” for 

public notice (and presumably public comment), and as described above, PADEP 

has clearly not “established” such procedures for conditional Section 401 water 

quality certifications. As such, PADEP is in clear violation of the Clean Water Act. 

Indeed, this issue has already been considered and settled by Third Circuit, where 

this Court unequivocally found that “PADEP has not published any procedures for 

issuing Water Quality Certifications.” See Delaware Riverkeeper Network v. Sec’y 

Pennsylvania Dep’t of Envtl. Prot., 833 F.3d 360, 385 (3d Cir. 2016).  
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This issue also speaks to DRN’s argument that the Pennsylvania Code 

contemplates that Section 401 Water Quality Certifications and the underlying 

substantive permits must be noticed, reviewed, and issued simultaneously. 

Pennsylvania’s Conditional Water Quality Certifications themselves merely 

memorialize a promise that the project applicant must eventually obtain a number 

of substantive state permits that demonstrate compliance Pennsylvania with state 

water quality standards. In other words, Pennsylvania’s Conditional Water Quality 

Certifications themselves are nothing more than empty-vessels that provide no 

actionable authority to the project applicant. PADEP argues that it has complied 

with Section 401(a)(1) by virtue of the fact that “PADEP published notice of 

receipt of PennEast’s request for water quality certification as well as the proposed 

draft WQC for public comment.” Brief of Respondent, p. 31. However, notice of a 

complete application for Pennsylvania’s Conditional Water Quality Certificate is 

functionally worthless, because the review of the Project’s substantive compliance 

with Pennsylvania’s water quality standards takes place pursuant to PADEP’s 

review of the underlying state permits. Id. This bifurcated review process is clearly 

contrary to the express language and intent of the Pennsylvania Code. 

VI. PADEP’S Issuance of the Conditional Water Quality Certification 

Violates Article I, Section 27 of the Pennsylvania Constitution 

 

PADEP argues that, so long as it complies with a statute “whose stated 

purposes and objectives include protection of the Commonwealth’s natural 
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resources and compliance with the goals of Article 1, Section 27”, its actions 

“enjoy of presumption of constitutionality.” Brief of Respondent, pp. 34–35.  

This is wrong and expressly contradicts the Pennsylvania Supreme Court’s 

recent rulings in  Robinson Township v. Commonwealth, 83 A.3d 901, 951 (Pa. 

2013) and Pennsylvania Environmental Defense Foundation v. Commonwealth 

of Pennsylvania (“PEDF II”), 161 A.3d 911 (Pa. 2017).   

PADEP’s argument is a vestige of the Payne v. Kassab, 312 A.2d 86, 94 

(Pa. Commw. Ct. 1973) regime that the Pennsylvania Supreme Court overturned 

in PEDF, replacing it with a true constitutional analysis that places the 

Constitution at the center, not a statute. PEDF II, 161 A.3d at 930.  In striking 

down the Payne framework, the Court noted: 

In Robinson Township, the plurality explained the 

significant drawbacks of the Commonwealth Court's 

Payne test: 

 

[T]he test poses difficulties both obvious and 

critical. First, the Payne test describes the 

Commonwealth’s obligations—both as trustee and 

under the first clause of Section 27—in much 

narrower terms than the constitutional provision. 

Second, the test assumes that the availability of 

judicial relief premised upon Section 27 is 

contingent upon and constrained by legislative 

action. And, finally, the Commonwealth Court's 

Payne decision and its progeny have the effect of 

minimizing the constitutional duties of executive 

agencies and the judicial branch, and 

circumscribing the abilities of these entities to 
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carry out their constitutional duties independent 

of legislative control. 

 

Robinson Twp., 83 A.3d at 967. 

 

Id. at 930 n. 20 (emph. added).  In sum, the Payne regime placed the General 

Assembly at the center, not the Pennsylvania Constitution.  Here, PADEP tries to 

do the same thing.  It attempts to hang on to the old regime, but that old regime is 

dead.  PADEP must exercise whatever statutory authority it has consistent with 

Section 27 and other constitutional limitations.   

 Under Section 27, PADEP cannot act without being informed of how a 

potential action it seeks to take may lead to likely or actual degradation of the local 

environment, including degradation of public natural resources such as water.  

PEDF II, 161 A.3d at 932 (citing Robinson, 83 A.3d at 951); Robinson, 83 A.3d at 

952 (“Clause one of Section 27 requires each branch of government to consider in 

advance of proceeding the environmental effect of any proposed action on the 

constitutionally protected features.”).  Informing itself before it acts is required 

both to protect the people’s right to clean water (set forth in Section 27 clause 1) 

and to fulfill the PADEP’s fiduciary duty of prudence (among others) as a trustee 

of public natural resources (including water). PEDF II, 161 A.3d at 932 (quoting In 

re Mendenhall, 398 A.2d 951, 953 (Pa. 1979); Robinson, 83 A.3d at 955. 

 PADEP’s argument is further undermined by the fact that neither the Clean 

Water Act, under which the  Water Quality Certification is issued, nor the state 
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Clean Streams Law, are statutes “whose stated purposes and objectives include 

protection of the Commonwealth’s natural resources and compliance with the 

goals of Article 1, Section 27.”  Thus, even under the old regime, had PADEP 

strictly complied with the requirements of these statutes in issuing the Water 

Quality Certification, which they did not, PADEP would still have had the 

independent duty to assure compliance with its Constitutional duties under Section 

27. 

PADEP readily admits that it did no analysis to determine the likely impact 

of its Water Quality Certification.  Rather, it has postponed such an analysis until 

sometime in the future, which may be well after PennEast has been granted 

authority to impinge up the environmental, recreational and aesthetic interests of 

DRN and its members. See Brief of Respondent, p. 35.  This is a classic example 

of closing the barn door after the horse is out.  The Water Quality Certification is a 

means by which PADEP is supposed protect Pennsylvanians’ environmental 

rights; instead PADEP treats it like an afterthought. 

CONCLUSION 

 DRN respectfully requests that this Honorable Court transfer this matter to 

the Pennsylvania Environmental Hearing Board pursuant to 42 Pa.C.S.A. § 5103.  

In the alternative, DRN respectfully requests that this Court rescind the Water 
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Quality Certification.  DRN also asks that the Court grant such other relief as it 

finds to be just and appropriate. 

CURTIN & HEEFNER LLP 

 

By:  s/ Mark L. Freed  

Jordan B. Yeager, Esq. 

PA ID No. 72947 

Mark L. Freed, Esq. 

PA ID No. 63860 

2005 So. Easton Road, Suite 100 

Doylestown, PA 18901 

Tel. (267) 898-0570 

jby@curtinheefner.com 

mlf@curtinheefner.com 

 

 

 

 

Aaron Stemplewicz, Esq. 

PA ID No. 312371 

Delaware Riverkeeper Network 

925 Canal Street, Suite 3701 

Bristol, PA 19007 

Tel. (215) 369-1188 

aaron@delawareriverkeeper.org

Dated:  August 7, 2017 

 

Attorneys for Petitioners Delaware Riverkeeper Network and Maya van Rossum, 

the Delaware Riverkeeper
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Pennsylvania 
DEPARTMENT OF ENVIRONMENTAL 
PROTECTION 

June 27, 2016 

Ms. Kimberly D. Bose, Secretary 
Federal Energy Regulatory Commission 
888 First Street, N.E., Room 1A 
Washington, D.C. 20426 

RE: Transcontinental Gas Pipeline Company 
Atlantic Sunrise Project 
Comments on May 5, 2016 Draft Environmental Impact Statement 
Docket No. CP-15-138-000 
OEP/DG2E/Gas2 

Dear Secretary Bose: 

The Pennsylvania Department of Environmental Protection (PADEP) has reviewed and is 
providing comments on the Federal Energy Regulatory Commission's (FERC) draft 
Environmental Impact Statement (EIS) for the Transcontinental Gas Pipeline Company 
(Transco) Atlantic Sumise Project issued on May 5, 2016. PADEP's primary concern with the 
draft EIS is that it does not fully acknowledge the State law requirements that Transco must 
fulfill to meet its obligations under Section 401 of the Clean Water Act (33 U.S.C. § 1341). 

As you know, Transco is required under the Section 401 of the Clean Water Act to obtain a 
certification from Pennsylvania that discharges from its proposed project within the State will 
comply with State law requirements necessary to ensure compliance with applicable provisions 
of the Clean Water Act.1 Pennsylvania is rich in water resources, which PADEP protects 
pursuant to State law authority to fulfill both State and Federal law. Specifically, Pennsylvania 
has a long history of regulating discharges to its waters through the Pennsylvania Clean Streams 
Law enacted in 1937, and of regulating stream and wetland crossings and encroachments through 
the Pennsylvania Dam Safety and Encroachments Act, enacted in 1978. PADEP is the agency 
responsible for ensuring the quality of Pennsylvania's water resources through regulatory 
permitting programs that implement these statutes. 

PADEP issued its State Water Quality Certification for the Atlantic Sunrise Project on April 5, 
2016, and published notice of this certification in the Pennsylvania Bulletin on April 23, 2016 
(46 Pa. B. 2132; copy enclosed). PADEP's State Water Quality Certification for this project is 

Specifically, the discharge must achieve applicable State law requirements related to the following 
sections of the Clean Water Act: the effluent limitations in Section 301 (33 U.S.C. § 1311), the water 
quality related effluent limitations in Section 302 (33 U.S.C. § 1312), the water quality standards and 
implementation plans in Section 303 (33 U.S.C. § 1313); the national standards of performance in Section 
306 (33 U.S.C § 1316); and the toxic and pretreatment effluent standards in Section 307 (U.S.C. § 1317). 

Office of Water Programs 
Rachel Carson State Office Building | P.O. Box 2063 | Harrisburg, PA 17105-2063 | 717.783.4693 | www.depweb.state.pa.us 
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Ms. Kimberly D. Bose, Secretary 

conditioned upon Transco obtaining and complying with State permits necessary to ensure that 
Pennsylvania's water quality standards are achieved. Specifically, Transco is required to obtain: 

• State permits for erosion and sediment control required by State regulations at 
25 Pa. Code Chapter 102; 

• State permits for water obstruction and encroachments required by State 
regulations at 25 Pa. Code Chapter 105; and 

• State permits for the discharge of hydrostatic test water under State 
regulations at 25 Pa. Code Chapter 92a. 

Table 1.5-1 of the draft EIS acknowledges that Transco has obtained a State Water Quality 
Certification from PADEP and identifies State law permits that must be obtained from PADEP 
for this project. FERC includes the State law authorizations as part of its draft EIS to support its 
conclusion that the Atlantic Sunrise Project will not result in any significant adverse 
environmental impacts. 

While these State law authorizations are identified in the draft EIS, FERC does not expressly 
require Transco to obtain these State law authorizations prior to construction. For example, 
Section 5.2 of the draft EIS identifies the "FERC Staff Recommended Mitigation" for inclusion 
in the FERC Order granting the Certificate of Public Convenience and Necessity for the project. 
None of FERC s conditions expressly require Transco to obtain the State law authorizations 
identified by and required under Pennsylvania's State Water Quality Certification prior to the 
commencement of construction in Penns3'lvania. PADEP requests that FERC include in Section 
5.2 of the final EIS a condition requiring Transco to obtain these State law authorizations 
pursuant to Pennsylvania's State Water Quality Certification. , 

PADEP also requests that FERC clarify the role of Pennsylvania's State law permitting programs 
in other relevant discussion when it finalizes the EIS. For example, the water obstruction and 
encroachments permits issued pursuant to 25 Pa. Code Chapter 105 will include wetland 
mitigation requirements. The draft EIS incorrectly identifies these and other State law permits 
required under Pennsylvania's State Water Quality Certification as permits issued under Section 
401 of the Clean Water Act {e.g., page ES-6 describing mitigation of construction and operation-
related impacts on wetlands). That characterization is incorrect. 

As noted above, the Section 401 of the Clean Water Act imposes an obligation on Transco to 
obtain a certification from Pennsylvania that the discharges from the project will protect the 
quality of Pennsylvania's water resources. In Pennsylvania, that protection is assured through 
State law permits that PADEP has identified as conditions of the State Water Quality 
Certification. FERC's short-hand method of describing Pennsylvania's State Water Quality 
Certification and its State law permits required thereunder as permits issued under Section 401 of 
the Clean Water Act is misleading and should be corrected to accurately describe these 
requirements as applicable State law authorizations. 
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Ms. Kimbeiiy D. Bose, Secretary 

Finally, Section 5.2 of the draft EIS identifies numerous instances in which Transco needs to 
provide additional information to FERC prior to the end of the draft EIS comment period or prior 
to construction. PADEP requests that FERC direct Transco to ensure that all pending 
applications for State permits and authorizations be updated with the current project data and 
information to ensure actions taken by PADEP are consistent with the project as authorized by 
FERC, including the State Water Quality Certification. PADEP also requests that FERC require 
Transco to provide copies of its weekly status reports required under condition 8 concurrently to 
PADEP. 

PADEP appreciates the opportunity to comment on the draft EIS. Should you have any 
questions or need additional information regarding the comments and recommendations on the 
draft EIS, please contact Alexandra Chiaruttini, PADEP Chief Counsel by e-mail at 
achiarutti@pa.gov or by telephone at 717.787.4449. 

Shacerely, 

& 

Dana K. Aunkst 
Deputy Secretary 

Enclosure 

Alexandra Chiaruttini cc: 
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PENNSYLVANIA DEPARTMENT OF ENVIRONMENTAL PROTECTION 

BUREAU OF WATER QUALITY PROTECTION 

 

 

DOCUMENT NUMBER: 362-2000-001 

 

TITLE: PERMITTING POLICY AND PROCEDURE MANUAL 

 

AUTHORITY: The PA Clean Streams Law, The Federal Clean Water Act, PA Code Title 25, 

and other State/Federal permitting regulations. 

 

POLICY: To implement the permitting aspects of the Water Quality Protection Program 

in a fair, equitable, consistent, and environmentally sound manner. 

 

PURPOSE: This Manual describes the policies and procedures for (1) applying for NPDES 

and WQM permits, and (2) reviewing and processing the permit applications.  

The policy was revised to incorporate policies and procedures that were issued 

by memo since the last revision of the policy and procedure.  The Process 

Improvement Team Recommendations on the review procedure for NPDES 

applications was also incorporated. 

 

APPLICABILITY: All NPDES (Part I) and Water Quality Management (Part II) permits for point 

sources. 

 

DISCLAIMER: The policies and procedures outlined in this guidance document are intended to 

supplement existing requirements.  Nothing in the policies and procedures 

shall affect regulatory requirements.  The policy and procedures herein are not 

an adjudication or a regulation.  There is no intent on the part of the 

Department to give this document that weight or deference.  This document 

establishes the framework within which DEP will exercise administrative 

discretion in the future.  DEP reserves the discretion to deviate from this policy 

statement if circumstances warrant.  
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PERMITTING POLICY AND PROCEDURES MANUAL

Section 400 > Certification Procedures
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400.1  CERTIFICATION OF INDUSTRIAL
ANTI>POLLUTION FACILITIES FOR TAX BENEFITS

POLICY

A. Regulations of the Environmental Protection Agency Provide for fast tax write>off of
certain pollution control facilities of businesses which qualify for rapid amortization
under Section!169 of the Internal Revenue Code.  To obtain favorable amortization
treatment, a taxpayer must obtain certification of his pollution control facility from the
™State certifying authority.™

B. Pennsylvania Law, Section!602.1 of Act!93, approved August!31, 1971, provides for tax
benefits for corporations, providing ™equipment, machinery, facilities and other assets
employed or utilized within the Commonwealth of Pennsylvania for water and air
pollution control or abatement devices which are being employed or utilized for the
benefit of the general public.™

C. It is the duty of the Department to certify eligible projects to the appropriate agency.

PROCEDURE

D. To qualify for certification under the Federal Regulations:

1. The facilities must have been built under a Water Quality Management Permit if
any was required at the time of construction, and 

2. The facilities must be operated in compliance with DEP requirements.

E. In order to qualify for certification under Pennsylvania Act!93, approved August!31,
1971:

1. The facilities must have been built under a Water Quality Management permit, if
required.

2. The facilities must be operated in compliance with DEP requirements.

3. The facilities must be used for pollution control only.

F. Where the establishment provides water pollution control facilities not requiring a
Water Quality Management Permit, such as a connection to a sanitary sewer, the
discharge from which is adequately treated by others, the cost of the connection may
qualify.  Pre>treatment facilities under like circumstances may qualify.  In such cases it
can be certified that the facilities, while not under a Water Quality Management permit,
were in conformity with Pennsylvaniaπs program for pollution abatement at the time
they were constructed.

G. Facilities for the treatment of sanitary sewage from a industrial establishment are
eligible as well as facilities for the treatment of industrial waste.  The facilities must,
however, prevent pollution and comply with Department requirements.

H. Buildings are not eligible unless the building is part of a treatment facility and serves no
other purpose.

362>2000>001 / October 1, 1997 / Section 400 / Page 2
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I. The regional offices are in no way obligated to determine other factors which may affect
eligibility.

J. The regional offices shall issue notice of certification when appropriate:

1. Certification under the Federal Internal Revenue Code shall be by completing EPA
Form!3300.

2. Certification under Pennsylvania Act!93, approved August!31, 1971, shall be by
completing Form!3600>FM>WQ0021.

K. Responsibility for certification in the Regional Office shall rest with the Permits Section.

362>2000>001 / October 1, 1997 / Section 400 / Page 3
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3600>FM>WQ0021   Rev. 7/95 COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL PROTECTION

APPLICATION  AND  NOTICE  OF  STATE  CERTIFICATION  FOR  CORPORATION  TAX  BENEFITS
FOR  AIR  AND  WATER  POLLUTION  CONTROL  DEVICES

For Tax Year Ending  ____________

1. Corporation Name  

2. Person Representing Corporation  
Title    Telephone  (          )  
Mailing Address  

3. Location of Pollution Control Device(s)
Plant Name    County  
Mailing Address   Municipality  

(Twp, Boro, City)

4. Briefly list and describe the nature and function of each pollution control device(s) for which the tax
certification is requested.  (If more space is needed, please attach additional sheets.)
1. :
2. :
3. :
4. :
5. :

5. Attach a detailed description of the device(s), along with diagrams or sketches showing the device(s) in question
and their relationship to the overall air or water pollution control system at the plant.

6. DEP Permits Pertaining to the Pollution Control Device(s):(1)

Permit No. Air Water Date Issued Date Expiring

7. Complete the following information for the device(s) in question:
Device Date Installed Date Began Operation Original Installation Cost

  (1) Some pollution control devices (i.e. pretreatment units) may not be permitted by the Department, but may still
be eligible for the corporate tax benefit.

362>2000>001 / October 1, 1997 / Section 400 / Page 4
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3600>FM>WQ0021   Rev. 7/95 COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL PROTECTION

APPLICATION  AND  NOTICE  OF  STATE  CERTIFICATION  FOR  CORPORATION  TAX  BENEFITS
FOR  AIR  AND  WATER  POLLUTION  CONTROL  DEVICES (contd.)

Subject to the penalties of Title 18 Pa. C.S. Section!4904 relating to unsworn falsification to authorities, I certify
that I am an authorized representative of the corporation, and that the devices for which tax benefits are herein
requested are in place and operating, and that all the information submitted on this application is accurate and
valid to the best of my knowledge.

      
Signature of Authorized Representative Date Signed

FOR  DEPARTMENT  OF  ENVIRONMENTAL  PROTECTION  USE  ONLY

CERTIFICATION  BY  THE  DEPARTMENT

Except as otherwise noted below, the Department of Environmental Protection hereby certifies:

1. That the above component(s) is/are component(s) to a water or air pollution control device;

2. That the above device(s) is/are installed and completed in place;

3. That the above component(s) or device(s) is/are employed or utilized to remove pollutants commencing in, or
during, the tax year in question;

4. That, where a plan approval or permits is required by the Department of Environmental Protection, plan
approval or permit has been obtained.

By  Title  

Date  
(signature of authorized DEP Water Management representative)

By  Title  

Date  
(signature of authorized DEP Air Quality Control representative)

Comments:

362>2000>001 / October 1, 1997 / Section 400 / Page 5
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400.2   PROCEDURE FOR 401 WATER QUALITY CERTIFICATION

A. REQUIREMENT

1. Water Quality Certifications are required by Section 401 of the Federal Clean Water  Act
(CWA) as a prerequisite to receiving a federal license or permit foro any activity which
may result in a discharge into navigable waters. Applicants must provide a certification
from the state that the discharge complies with the provisions of sections 301, 302, 303,
306 and 307 of the CWA.

2. In the Commonwealth of Pennsylvania, Water Quality Certifications have been
integrated with other required approvals or permits. Individual separate Water Quality
Certifications are issued for activities that do not need approvals or permits under these
programs.

B. PROCEDURE

1. When the Department of Environmental Protection (DEP) receives a request for Water
Quality Certification, a notice is published in the Pennsylvania Bulletin for a 30>day
comment period. The Pennsylvania Bulletin is the official gazette of the Commonwealth
of Pennsylvania.

2. Applications for water obstructions and encroachments, including dredge and fill
activities, are reviewed by the Regional Soils and Waterways permitting staff. Water
obstructions and encroachments must comply with Pennsylvania©s Clean Streams Law
which requires that all earth moving activities must have an erosion and sedimentation
control plan. By administrative decisions, DEP has concluded that the only pollution
threat from water obstructions and encroachments is from sediment pollution during
construction. Therefore, in most cases, the 401 Water Quality Certification is issued
based on the applicants documentation that an adequate or approved erosion and
sedimentation control plan has been developed and will be implemented during
construction.

3. Although dredging is regulated as a physical encroachment, dredged material is defined
as solid waste. Dredged material is frequently used or disposed of a clean fill. Dredging
of contaminated sediments, however, requires a coordinated review by DEP©s Water
Quality and Waste Management programs to address concerns related to resuspension
of pollutants, impacts on water quality parameters, and proper disposal of waste
material. Water Quality evaluates potential for discharge of pollutants and considers the
impacts of the activity based on the classification of the body of water, water quality
standards and the Commonwealth©s antidegradation program. Waste Management
reviews the types and concentrations of pollutants to assure disposal in a properly
designed and approved site. These coordinated reviews rely on the expertise and
professional judgment of technical program staff. The decision to issue or deny the
Commonwealth©s applicable Water Obstruction and Encroachment, Water Quality or
Waste Management permits provides the basis and vehicle for granting or denying 401
Water Quality Certification.

4. The issuance or denial of Water Quality Certifications is an integral part of the respective
approval or permit and is published in the Pennsylvania Bulletin as a final action of the
Department. Actions of the Department may be appealed to the Environmental Hearing
Board within thirty days by an aggrieved person.

362>2000>001 / October 1, 1997 / Section 400 / Page 6
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C. WAIVERS

1. Following the publishing of a notice that an application for Water Quality Certification
has been received, DEP may simply waive the Commonwealth©s decision. Waivers are
confirmed by letter to the applicant and the federal permitting agency. Waiving the
Water Quality Certification is done to save time and resources of both DEP and the
applicant in special cases where there is little potential impact or the project is otherwise
adequately regulated.

D. MISCELLANEOUS ADDITIONAL GUIDANCE

1. The CWA Section 401 provides that WQ Certification is waived if a state fails to respond
within a reasonable time. In a settlement of federal litigation, DEP has a maximum of
180 days to respond. To waive, write a letter to the applicant and the federal permitting
agency that we do not intend to make a decision and are therefore waiving our right to
make a 401 determination. We must however, publish notice an application was receive,
but no notice of waiver is received, but we do not have to publish notice that we waived.

2. All State 105 GPs and 105 waivers under Chapter 105(a)(1)>(10) and (12)>(15) have the
integrated 401 reviews/approvals (refer to Pennsylvania Bulletin publications dated
8/6/94 and 2/112/94). In addition, use of any of the state approved nationwide general
permits (NWPs) of the U.S. Corps of Engineers also have the state 401 review/approval
and are listed in the 105 Program Guidelines available in each Soils and Waterways
Section. The NWP 29 was issued in Pennsylvania Bulletin 10/14/195.

3. As to technical review procedure or review criteria, there is no detailed available
guidance from EPA or other sources. This is where you need to use the best professional
judgment. However, the Section 401 of CWA and regulations thereunder provide some
specific information and procedural requirements. It is sketchy on technical evaluations
guidance. If you assume the premise that instream encroachments/disturbances are
temporally in nature and only cause temporarily/transient water quality impact
(suspended solids and turbidity are the expected major problems with temporary
impacts), there shouldn©t be much other technical review involved. The only thing
needed is to assure that the applicant has or will use BMPs, pollution prevention and
erosion and sedimentation plans during and a short period after the completion of the
activity.

362>2000>001 / October 1, 1997 / Section 400 / Page 7
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